INTRO: Were John Climaco and his brother Michael--former attorneys for the Teamsters and the union's late boss Jackie Presser--both FBI informants? Did the FBI maintain/give the Climacos' informant status after the mobbed-up Presser died in 1988? The Climaco brothers publicly denied being federal informants. The following document may have been a matter of the U.S. Attorney’s office seeking to protect open cases nationwide in which Presser, a top-echelon informant, had given information to the FBI. You decide.
BACKGROUND: This document was prepared after the government (through a case developed by the Department of Labor's Office of the Inspector General) in 1985 indicted Jackie Presser, Tony Hughes, and Harold Friedman of conducting a ghost employee scam at Teamsters Local 507 in Cleveland.  After Presser died in 1988, the indictment remained against Hughes and Friedman, both of whom argued as part of their defense that, Presser was "authorized" by the FBI to establish the ghost employees as protection from mob retribution. Hughes claimed that the Climacos, as FBI informants, were aware of the FBI authorization and could shed light on this during the trial in 1992. But, that's when the U.S. Attorney's Office stepped in with a motion for a protective order, asking U.S. Judge George W. White to protect the Climacos. On Aug. 28, 1992, Judge White did just that.

Here are two key sections of the following protective order motion...

"...(T)he government possesses a privilege to prevent disclosure of whether or not John Climaco and/or Michael Climaco have been FBI informants."

"...Hughes desires to embark on a fishing expedition for totally irrelevant information."

Beginning on the next page (scroll down) is the motion, presented in its entirety....
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GOVERNMENT'S MOTION FOR PROTECTIVE ORDER

RE: DEFENDANT HUGHES' NOTICE OF DEPOSITION

OF JOHN CLIMACO AND MICHAEL CLIMACO


The United States of America, through its undersigned attorney, moves for a protective order in connection with defendant Hughes' recent notice to take the depositions of John Climaco and Michael Climaco on August 26, 1992 (copy attached). The defendant apparently seeks additional discovery concerning his petition for writ of error coram nobis which is pending before this Court.


The undersigned contacted Hughes' attorney, Robert Laml, by telephone on August 17, 1992 and told him that the undersigned will be on vacation from August 24-28, 1992. The undersigned and Mr. Lampl agreed that the depositions can be postponed until the week of August 31, 1992., if this Court were to overrule this motion and allow the depositions to proceed. The government, however, requests this Court to enter a protective order prohibiting the depositions from occurring.






DISCUSSION


The rationale underlying this motion essentially is the same as that contained in the Government's Response to Defendant Hughes' Motion for Production of Documents and, in the Alternative, Request for Protective Order (filed July 7, 1992). The government filed that earlier pleading in response to defendant Hughes' request for documents from the alleged FBI informant files of John Climaco and Michael Climaco and for any Title III electronic surveillance or search warrant affidavits incorporating information provided by Anthony Hughes, John Climaco or Michael Climaco. If the attachment to the subpoenas issued to the Climacos is any indication of the nature of the proposed inquiry, Hughes intends to ask them about their alleged informant relationships with the FBI and about the Presser and Hughes informant files.


The government renews its contention that, despite the Seventh Circuit's ruling in United States v. Balistrieri, 606 F.2d 216, 220-21 (7th Cir. 1979), the civil rules of discovery should not apply and Hughes has obtained all discovery to which he is entitled under Rule 16 of the criminal rules and the Brady doctrine. Since the writ of error coram nobis survives only in criminal proceedings, see Rule 60(b) of the Federal Rules of Civil Procedure; United States v. Norman, 391 F.2d 212, 213 (6th Cir.), cart. denied, 390 U.S. 1014 (1968), Hughes' petition should be regarded as part of the criminal case.


Should the Court rule that the civil discovery rules apply, however, then Balistrieri teaches that protective orders are particularly appropriate in coram nobis proceedings. 606 F.2d at 221-22. This is particularly true where, as here, the depositions seek privileged or irrelevant information.


As noted in the response to Hughes' motion for production of documents, the government possesses a privilege to prevent disclosure of whether or not John Climaco and/or Michael Climaco have been FBI informants. See, e.g., Roviaro v. United States, 353 U.S. 53 (1957). Hughes has never made the necessary showing to overcome this privilege. Moreover, testimony from John Climaco and Michael Climaco would not be relevant to the only issues raised by Hughes' petition for writ of error coram nobis. These issues are: (a) did Hughes have an opportunity to present the "authorization" defense at trial, (b) did Mr. Cambria threaten Hughes with Buffalo mob retribution if he testified and (c) even if Cambria threatened Hughes, would this conduct constitute state action attributable to the government under the Due Process Clause of the Fifth Amendment?


In view of the voluminous Rule 16 and Brady materials provided to Hughes before trial, he clearly had an opportunity to present the "authorization" defense; the Climacos have nothing new to offer on this point. It bears emphasis that Hughes does not claim that the Climacos participated in the alleged "authorization" process between 1972 and 1981 when the acts in the indictment occurred; rather, the defense has always claimed that the Climacos were first told about the alleged "authorization" years after the fact and just before the Justice Department originally intended to seek indictments against Presser and Hughes in 1985. Furthermore, since the Climacos were not trial counsel, they could not have been party to Cambria's alleged interference with the attorney-client relationship between defendant Hughes and attorneys Giuliani and Russo (who Hughes does not claim rendered defective assistance). Again, Hughes desires to embark on a fishing expedition for totally irrelevant information.






CONCLUSION


For these reasons and for the reasons more fully explained in its response to Hughes' motion for production of documents, the United States requests in the alternative that the Court rule that the civil discovery rules do not apply or that a protective order barring the depositions is appropriate under Rule 26(C)(1) of the Federal Rules of Civil Procedure.
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